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INTRODUCTION

The dramatic proportion of U.S. children living in poverty and the
escalating costs of governmental child support have lead to a legislative
crusade to find absent fathers.' In 1991, 21.1% of all children in the United
* Editor's Note: This note received the Barbara W. Makar Writing Award for the
outstanding note for Fall 1995.
** Major (select), U.S. Marines, Judge Advocate General Corps; J.D., 1997, University
of Florida; B.A., 1987, Duke University. I am very grateful for the input and assistance of
Professor Nancy Dowd and Jill Willis, Esquire.
1. Senate conservatives have recently pushed to deny additional cash payments to single
mothers who have more children. Reducing illegitimate births has been a top priority with
conservatives who want to restrict welfare advancements. Senate Rejects Welfare "Family
Cap, " GAINESVILLE SUN, Sept. 14, 1995, at 3A. As an indication of how much governmental

funding is required to compensate for delinquent child-support awards, $10.9 billion was due
in child-support payments and only $7.2 billion was collected in 1985. HOUSE COMM. ON
WAYS AND MEANS, SUBCOMM. ON HUMAN RESOURCES, 101ST CONG., 1ST SESS., REPORT ON

UNIVERSITY OF FLORIDA JOURNAL OF LAW AND PUBLIC POLICY

262

[Vol. 8

States were living in poverty.2 The statistics for children living in femaleheaded households were even more discouraging. In 1992, greater than half
of the children living in single mother households lived in poverty. The
economic picture for female-headed households of African-Americans was
much worse, with 83.6% living in poverty in 1992.' Child poverty is
directly correlated to the rise in female-headed households over the last two
decades. Between 1970 and 1990, the number of children living in motheronly households rose from 11% to 23%.' The apparent dire situation facing
many unwed mothers and their children has lead to a legislative outcry for
higher rates of paternity establishment.6
The government has an obvious financial interest in finding putative
fathers.' The paradigmatic cause of child poverty is the financial and
physical absence of one parent, typically the father.' When economic means
are insufficient to maintain a survivable household, the burden inevitably falls
on the government to provide for the impoverished mother and child.
Consequently, there is a strong financial incentive for officials to locate
fathers and tap into that potential pool of monetary resources. Increasing the
rate of paternity establishment could significantly reduce family economic
support pressures on the government, shifting them back to those responsible
for bringing new life into the world.
Aside from the obvious economic impact, increased paternity establishment rates serve sociological goals. A 1987 survey of single mothers
indicated that the overwhelming concern was not economic stability, but
emotional support for the child.9 The respondents expressed a desire for the
father to "be there" in more than a financial sense so as to reassure the child,
alleviating abandonment insecurities. 10 While the traditional two-parent

CHILD SUPPORT ENFORCEMENT PROGRAM at iv (Comm. Print 19 1989). These were cases

where paternity and support payments had been determined. Id. The costs are much higher
for cases lacking known fathers, as the government assumes almost complete liability for these
families. Id.
2.

U.S. BUREAU OF THE CENSUS, STATISTICAL ABSTRACT OF THE UNITED STATES: 1993,

at 469 tbl.736 (1993).
3. Id. at 471 tbl.470.

4. Id. at 470 tbl.737.
5. Id. at 64 tbl.80.
6. See infra notes 18-26 and accompanying text.
7. Ann Nichols-Casebolt, EstablishingPaternity:An Analysis of Casesfrom Two Arizona
Counties, 18 Soc. WORK RES. 5, 6 (1994) (noting that data collected from studies in Arizona
and Wisconsin indicated over 70% of all paternities filed with the court were done through
child-support mechanisms).
8. Alfred J. Kahn & Sheila B. Kamerman, Child Support in the United States: The
Problem, in CHILD SUPPORT 10, 10 (Alfred J. Kahn & Sheila B. Kamerman eds., 1988).
9. DOROTHY C. MILLER, HELPING THE STRONG: AN EXPLORATION OF THE NEEDS OF
FAMILIES HEADED BY WOMEN 24 (1987).

10. Id.
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family is no longer the norm, 1 the absence of a father figure can be a
severe emotional loss to a child. As an illustration, nearly 80% of the
children in the juvenile justice system lived in fatherless homes, and an
overwhelming majority of adults in prison grew up without a father. 2
While the benefits associated with higher rates of paternity establishment
are worthy of discussion, we will assume that increasing the current dismal
rate is inherently necessary. 3 The question becomes how best to accomplish this task. The simplest solution is to compel paternity determinations at the birth of every child. Such a dogmatic formula is applied in
several foreign jurisdictions. 4 While these countries experience resounding
success," it comes at no small price. As we will see, schemes of
governmentally mandated paternity establishment are an enormous procedural
undertaking and in many instances, impose significant restraints on individual
liberties. 6 These complications are not insurmountable, but they require
foresight and consideration when implementing a model of mandatory
establishment.
A compulsory establishment model might presume that it is locating and
identifying the biological father that determines the success of paternity
establishment. While this manner of thinking has found proponents in the
judiciary,"' perpetuating the superiority of the biological tie threatens the
legal position of nonbiological fathers who have assumed the roles and
responsibilities of fatherhood. Advocacy for compulsory establishment
should not interfere with the use of marital presumptions to guarantee the
paternal rights of nonbiological fathers.

11.

WILL GLENNON, FATHERING: STRENGTHENING CONNECTION WITH YOUR CHILDREN

No MATTER WHERE You ARE 4-5 (1995) (stating that nearly 49.8% of U.S. children do not
live in a two-parent family).
12. Id. at 5 (citing the U.S. Dep't of Justice, the California Youth Authority, and the
National Council on Crime and Delinquency).
13. Paula Roberts, Hot Topic/Cold Reality: EstablishingPaternityfor Children Receiving
PublicAssistance, 29 CLEARINGHOUSE REv. 49, 52 (1995) (citing CARMEN SOLOMON, CHILD
SUPPORT PROPOSALS TO STRENGTHEN ENFORCEMENT at CRS-5 (1994)).

Paternity is

established for only one-third of all children born to unmarried parents. Id.
14. See infra notes 67-119 and accompanying text.
15. Sweden, for example, succeeds in establishing paternity in all but about 5% of cases.
Soren Kindlund, Sweden, in CHILD SUPPORT, supra note 8, at 74, 81.
16. See infra notes 67-119 and accompanying text.
17. E.g., Lehr v. Robertson, 463 U.S. 248, 262 (1983) (Stevens, J., writing for the
majority).
The significance of the biological connection is that it offers the natural father an
opportunity that no other male possesses to develop a relationship with his offspring.
If he grasps that opportunity and accepts some measure of responsibility for the
child's future, he may enjoy the blessings of the parent-child relationship and make
uniquely valuable contributions to the child's development.
Id. But see Caban v. Mohammed, 441 U.S. 380, 397 (1979) (Stewart, J., dissenting)).
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This work investigates the possibility of compulsory paternity establishment as a means of raising U.S. rates of establishment. To begin the
analysis, part II explores the current U.S. framework for paternity establishment. Part III presents the compulsory establishment procedures in three
foreign countries. It also considers problematic areas in incorporating those
models into the U.S. context. Part IV suggests a U.S. model of compulsory
establishment, based in part on these foreign models.
II.

THE CURRENT U.S. FRAMEWORK

Since family law is by and large a matter of state law, it is difficult to
speak of paternity establishment in terms of a national model. However,
most states share common sociological and economic concerns, making it
possible to generalize about individual state legislation in terms of model
law. For example, it has been estimated that over 70% of all paternity
determinations are pursued through child-support enforcement laws."8 Since
state child welfare systems are subsidized by federal funds, we can
reasonably presume that most states comply with the guidelines for paternity
establishment legislated by Congress. 9 Similarly, the majority of states
have adopted at least some portion of the uniform laws promulgated by the
American Law Institute, giving us another source for national
generalization.2"
A.

Child-SupportLegislation

Current law requires that mothers seeking Aid to Families with

18. Nichols-Casebolt, supra note 7.
19. For a discussion of the rule implement requirements of the Omnibus Budget
Reconciliation Act of 1993, see Steve Cesar, OCSE Issues FinalPaternityEstablishmentand
Audit Rules, CHILD SUPPORT REP. (Office of Child Support Enforcement, U.S. Dep't of Health
and Human Servs., Washington, D.C.), Jan. 1995, at 1 [hereinafter OCSE].
20. Consistency and uniformity are not words that aptly describe the paternity statutes of
the fifty states. Past attempts at a uniform code have not been successful and have left us
with fifty variations of paternity determination. The most widely accepted uniform law, with
regard to paternity, is the Uniform Parentage Act (UPA), promulgated in 1973. UNIF.
PARENTAGE ACT, 9B U.L.A. 287, 287 (1987 & Supp. 1996). Eighteen states have adopted
the UPA: Alabama, California, Colorado, Delaware, Hawaii, Illinois, Kansas, Minnesota,
Missouri, Montana, Nevada, New Jersey, New Mexico, North Dakota, Ohio, Rhode Island,
Washington, and Wyoming. Id.
Six states have adopted the Uniform Act on Paternity (UAP), promulgated in 1960:
Kentucky, Maine, Mississippi, New Hampshire, Rhode Island, and Utah. UNIF. ACT ON
PATERNITY, 9B U.L.A. 347, 347 (1987 & Supp. 1996). The remainder of states use either a
mixture of uniform laws or independent legislation. The number of states making use of the
UAP is probably misleading as many have incorporated the provisions of the UAP into their
equivalent of the Uniform Parentage Act. See generally E. Donald Shapiro et al., The DNA
Paternity Test: Legislating the Future PaternityAction, 7 J.L. & HEALTH 1 (1992-93).
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Dependent Children (AFDC) cooperate with the state in establishing paternity
for any of their children whose paternity has not been established.2' Unless
the mother can demonstrate a "good cause" 22 for not cooperating, failure to
assist state officials in determining paternity will result in a forfeiture of
entitlements.2 3 The federal and state governments have a vital interplay in
the establishment of paternity. As a prerequisite to receiving federal funds,
states are required to implement establishment procedures that comport with
congressional guidelines, and these procedures must be approved by the
Office of Child Support Enforcement (OCSE).24
On December 23, 1994, OCSE, complying with requirements set out in
the Omnibus Budget Reconciliation Act of 1993 (OBRA '93) and the Family
Support Act of 1988, produced a comprehensive set of guidelines for
paternity establishment. 25 The guidelines are divided into two major
categories: voluntary acknowledgement and contested cases.26 States are
required to have a "simple civil process for the voluntary acknowledgement
of paternity under which ... [they] must provide that the rights and
responsibilities of the acknowledging father are explained, and ensure that
due process safeguards are afforded. 27 Voluntary acknowledgements are
further subdivided into hospital-based programs and a state-based program
run outside the hospital.28
Hospital-based programs are to provide the putative father the opportunity to voluntarily acknowledge paternity in the hospital at the time of the
child's birth. 29 The states must implement these programs in every hospital
that has an obstetric care center and at every birthing center associated with
a hospital. 30 The requirements of voluntary in-hospital programs include a

21. 42 U.S.C. § 602(a)(26) (1996).
22. "Good cause" is defined by situations in which the child is conceived as a result of
rape or incest, or a possibility of physical or emotional harm to the child or mother exists, or
where the mother is contemplating adoption. 45 C.F.R. § 232.42 (1997).
23. 42 U.S.C. § 602(a)(26) (1996). The Personal Responsibility and Work Opportunity
Reconciliation Act of 1996 authorizes the states to deny 25%-100% of applicable public
assistance to those families who have not cooperated with paternity determination. Pub. L.
No. 104-193, § 408(a)(2), 110 Stat. 2105, 2135 (1996).
24. Child Support Enforcement Amendments of 1984, Pub. L. No. 98-378, § 3, 98 Stat.
1305 (1985) (codified as amended at 42 U.S.C. § 666 (1994)); see also Lowell H. Lima &
Robert C. Harris, The Child Support Enforcement Program in the United States, in CHILD
SUPPORT, supra note 8, at 33.
25. OCSE, supra note 19, at 4-5.
26. Id.
27. Id. at 4.
28. Id.
29. Id. The hospital-based program must provide each parent written materials explaining
paternity establishment with its associated rights and responsibilities. Id.
30. Id. The hospital-based system must have been operational statewide no later than
January 1, 1995. Id.
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signature by each parent and authentication of those signatures by a notary
or witness. 31 The information and paternity paperwork will then be
forwarded to a designated state agency for compilation into a statewide
computer database. 32 This database in turn, will be used to further the
efforts of child-support enforcement agencies.33 States that had utilized the
in-hospital plan prior to its requirement in 1995 were quite successful in
increasing the rate of establishment before the unwed mother and the child
ever left the hospital.34
In addition to the in-hospital procedure for voluntary establishment,
OCSE also requires that procedures be in place for voluntary acknowledgement outside the hospital. 35 The procedures must create a
presumption of paternity (rebuttable or conclusory) that is admissible as
evidence of paternity.3 6 Regardless of the nature of the presumption, the
acknowledgment must be sufficient grounds for a support order without
further paternity proceedings.37
The regulations also address the need to expedite contested paternity
cases.3 8 In an effort to streamline the process of contested paternity actions,
genetic tests must at least create a presumption of paternity, which would
require the putative father to take affirmative action to object to the genetic
evidence.39 Otherwise, the presumption is given conclusive effect, and a
support order is sure to follow. 40

A conclusive presumption of paternity

also arises in those instances where the state can show that process was

31. Id. This raises an issue as to whether the father can acknowledge paternity in a
hospital-based program without the consent of the mother. If the mother can veto the father's
attempt to acknowledge paternity, will this become an effective method of end-running the
hospital program?
32. Id.
33. Id.
34. West Virginia established the In-Hospital Paternity Establishment Project in 1991, and
in the following year, 1100 paternities were established. In-hospital PaternityEstablishment
a Hit in West Virginia, CHILD SUPPORT REP. (Office of Child Support Enforcement, U.S.
Dep't of Health and Human Resources, Washington, D.C.), Oct.-Nov. 1992, at 1. That
number represented 40% of all births to unwed mothers. Id. Interestingly, only one-third of
the paternities established ended up involving AFDC parents, which is an indication that the
hospital-based system does a fair job of determining paternity regardless of class. Id.; see also
Nichols-Casebolt, supra note 7, at 14 (noting that Washington state encountered a 40%
success rate in establishing paternity of non-marital children in hospitals that used the
procedure).
35. OCSE, supra note 19, at 4.
36. Id.
37. Id. at 4-5.
38. See Nichols-Casebolt, supranote 7, at 7 (stating that a survey of two Arizona counties
revealed that of the cases opened during 1988 and 1989, less than 6% had paternity
established by 1991).
39. OCSE, supra note 19, at 5.
40. Id.
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served on the putative father and the father failed to respond to service in
accordance with state procedures, even without the use of genetic testing.4
B.

Uniform Laws

The structure required by child-support legislation presents only part of
the picture. Since the provisions of OCSE are only enforceable for families
on AFDC, the establishment procedures tend to be directed at the impoverished portion of the population. The question remains as to how
paternities are established in cases not involving welfare entitlements. State
law is quite diverse, but it is safe to say that most states make use of legal
presumptions to determine paternity. Most states, in one form or another,
utilize at least some provisions from uniform laws to delineate the applicable
presumptions of paternity.42
1. Uniform Act on Paternity
The Uniform Act on Paternity (UAP) was approved by the National
Conference of Commissioners on Uniform State Laws and the ABA in
1960. 43 The UAP was drafted as a revision to the Uniform Illegitimacy Act
of 1922, as only seven states had adopted the substance of that act.' The
irony is that only six states have adopted the UAP, with the most recent
being New Hampshire in 1971.
Section 1 of the UAP establishes that the non-marital father bears the
same financial liability as a traditional father.46 Under statutory and
common law prior to the UAP, the putative father owed no duty of support
to his illegitimate child.47 It is interesting that the Act makes no mention
of the father's right to voluntarily establish paternity, but rather recognizes
the mother, the child, and the public authority chargeable with support of the

41. Id. In addition to the procedural devices that are required to be in place, the states
must meet "back-end" time-frame requirements. Id. Regardless of whether or not paternity
has been established, a support order must result or the action be dismissed within the
following time frames: (1) 75% within 6 months of the service of process; and (2) 90% within
12 months of the service of process. Id.
42. See supra note 20 for a list of those states.
43. UNIF. AcT ON PATERNrrY (UAP) (MAIN PREFATORY NOTE), 9B U.L.A. 347 (1987
& Supp. 1996).
44. Id.
45. Id.

46. Section 1 states:
The father of a child which is or may be born out of wedlock is liable to the same
extent as the father of a child born in wedlock ...

[a] child born out of wedlock

includes a child born to a married woman by a man other than her husband.
Id. § 1.
47. See, e.g., Thut v. Grant, 281 A.2d I (Me. 1971).
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child as the only parties with standing to bring a paternity action.4" Since
the Act merely demarcates parental rights and responsibilities, it bears little
consequence as an effective tool for encouraging or requiring the establishment of paternity.
2.

Intervening Decisions

After the UAP, there were several landmark Supreme Court decisions
that had a profound impact on subsequent legislation and uniform laws.
Stanley v. Illinois was the first Supreme Court case to extend constitutional
protection to an unwed father's right to maintain a relationship with his
illegitimate child.49 This case presented the typical sex-role stereotype,
persistent at the time, that fathers were not fit to parent.50 Illinois denied
the putative father custody of the child, despite the fact that the father and
mother had been cohabitants and both had cared for the child until the death
of the mother.5 The Court held that a biological father had inherent rights
to parent and mandated that a putative father be given an opportunity to be
heard before these rights were terminated.52
Quilloin v. Walcott involved an absent father trying to assert his paternity
to stymie an adoption proceeding.53 The Court defined constitutionally
protected fathers as those who act like fathers, who "shoulder. . . significant
responsibility with respect to the daily supervision, education, protection, or
care of the child."54 Quilloin was an early pronouncement of whether a
father could voluntarily assert his paternity for the purposes of attaining the
privileges of parenthood or blocking adoption. Under Quilloin, if the
relationship formed with the child did not transcend a mere biological
connection, it would most likely be insufficient to grant parental rights.
The Quilloin Court recognized three factors that might establish paternity
for the unwed father: a biological tie to the child, a social connection to the
child, and the creation of a "family unit" with the child and the mother.55

48. UAP § 2, 9B U.L.A. 347.

49. 405 U.S. 645, 651 (1972).
50. Id.
51. Id. at 646.

52. Id. at 651. It was not clear from the decision whether Peter Stanley's right to parent
was protected because of his biological tie to the child or because his relationship with the
mother more closely approximated a traditional family environment. See Janet L. Dolgin, Just
a Gene: Judicial Assumptions About Parenthood, 40 UCLA L. Rev. 637, 651 (1993)

(discussing development of paternal rights in case law).
53. 434 U.S. 246, 247 (1978).
54. Id. at 256. It should be noted that Leon Quilioin, an unwed father, offered irregular
support for the child and had visited the child on "many occasions." Id. at 251.
55. Id. at 255. One commentator has suggested that it is not the father's relationship with

the child that is determinative in these situations, but the father's relationship with the mother
that creates the illusion of a "family unit." Dolgin, supra note 52, at 655. Recent decisions
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The opinion suggests that the factor that carries the greatest weight in
determining the unwed father's paternity rights is establishing and maintaining a household with the child and mother. 6 The decisions that
followed Quilloin were variations on the same basic theme that a father's
rights were not derivative of a biological tie. 7 The problem with this line
of cases is that the existence of a parent-like relationship with the child also
is not conclusive. 8 Although the Court appears to give the biological father
a means by which he can protect his right to parent, protection is actually
afforded to the man providing social ties, family stability, and psychological
bonding with the child. The primary focus is on maintaining the relationship
that the child associates as parental in nature and on not allowing the
biological father to disrupt that ongoing tie.
3.

Uniform Parentage Act

The Uniform Parentage Act (UPA) was promulgated in 1973, on the
heels of the Stanley decision, the Uniform Illegitimacy Act of 1922, the
Blood Tests to Determine Paternity Act of 1952, the Uniform Paternity Act
of 1960, and certain provisions of the Uniform Probate Code of 1969.' 9
The crux of this Act is to give the putative father standing to acknowledge
paternity outside the marital structure.6 °
The Act still recognizes
presumptions of paternity within the marital context, but also finds paternity
if the father voluntarily steps forward to acknowledge paternity or accepts the

have supported this hypothesis. See, e.g., In re The Adoption of Baby E.A.W., 658 So. 2d
961 (Fla. 1995) (finding a father's parental right could be terminated if the father fails to
support the mother financially and emotionally during pregnancy).
56. Quilloin, 434 U.S. at 255.
57. The year following Quilloin, the Court decided Caban v. Mohammed, in which an
unwed father tried to protect his parental rights. 441 U.S. 380, 383 (1979). The father brought
an equal protection argument, claiming disparate treatment between unwed mothers and unwed
fathers. Id. Because Caban had lived with the mother and the children for several years, the
Court found that a "natural" family unit had been established and that Caban's paternal rights
were preserved. Id. at 389. The Court was persuaded by the fact that the family unit
resembled the traditional marital family, not by the fact that a social relationship had been
formed between father and child. Dolgin, supra note 52, at 659. The notion that fathers are
merely presented with an opportunity for parenthood as a result of a biological connection
with the child was echoed in Lehr v. Robertson, 463 U.S. 248, 260 (1983). "Paternal rights
do not spring full-blown from the biological connection between parent and child. They
require relationships more enduring." Id.
58. See, e.g., Michael H. v. Gerald D., 491 U.S. 110, 121-23 (1989) (barring a biological
father from having parental rights and contact with his daughter, whose mother was married
to another man, even though the biological father had lived and bonded with her in infancy).
59. UNIF. PARENTAGE ACT (UPA) (Main Volume Prefatory Note), 9B U.L.A. 287 (1987
& Supp. 1996).
60. Id. § 2. Section 2 [Relationship Not Dependent on Marriage] states: "The parent and
child relationship extends equally to every child and every parent, regardless of the marital
status of the parents." Id.
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child into his home.6 The child, mother, and presumed father are all
entitled to bring an action to establish or disestablish the paternity of the
child.62 When there is no presumed father, a state agency may intervene to
determine paternity." Although the UPA gives conclusive legal effect to
paternity acknowledged on a purely biological basis, this inconsistency with
Supreme Court decisions means that simple biological acknowledgement may
not be sufficient to confirm paternity.
4.

Uniform Putative and Unknown Fathers Act

In the wake of the apparent conflict between the numerous Supreme
Court decisions and the UPA, the National Conference of Commissioners on
Uniform State Laws believed that an act specifically delineating the rights of
unwed fathers was necessary. The intent of the Uniform Putative and
Unknown Fathers Act, 1988, was to codify the Court's decisions and provide
a consistent framework for states to conclusively determine paternity.'
While the first several provisions of the Act protect substantive and
procedural due process rights of the putative father, in the form of notice and
standing to bring an action, the significant addition is a section that delineates
situations in which the father has met the requisite relationship with the child
to assert paternity.65 Application of the factors in this section provides the

61. Id. § 4. Section 4 [Presumption of Paternity] states in part:
(a) A man is presumed to be the natural father of a child if:
(4) while the child is under the age of majority, he receives the child into his
home and openly holds out the child as his natural child; or
(5) he acknowledges his paternity of the child in a writing filed with the
[appropriate court or Vital Statistics Bureau], which shall promptly inform the
mother of the filing of the acknowledgement, and [if] she does not dispute the acknowledgement within a reasonable time after being informed thereof, in a writing
filed with the [appropriate court or Vital Statistics Bureau]. If another man is
presumed under this section to be the child's father, acknowledgement may be
effected only with the written consent of the presumed father or after the
presumption has been rebutted.
Id.

62. Id. § 6.
63. Id.
64. Uniform Putative and Unknown Fathers Act (Prefatory Note), 9B U.L.A. 76 (Supp.
1996).
65. Id. § 5. Section 5 provides:
In determining whether to preserve or terminate the parental rights of a putative
father in a proceeding governed by Section 3 or 4, the court shall consider all of the
following factors that are pertinent:
(1) the age of the child;
(2) the nature and quality of any relationship between the man and the child;
(3) the reasons for any lack of a relationship between the man and the child;
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courts with the opportunity to balance the interests and rights of all parties
involved.
Despite the procedures mandated as a prerequisite for child-support
welfare and the use of paternal presumptions articulated in the uniform laws,
a great deal of uncertainty as to who qualifies as a father remains in the U.S.
model. At best, the laws in place provide the judiciary with a noninclusive
list of considerations in determining paternity. Further, aside from poverty
situations, there is no method in place that compels paternity establishment,
leaving putative parents in a legal quandary as to their fights and responsibilities to the newborn child.
III.

INTERNATIONAL SCHEMES OF

COMPULSORY ESTABLISHMENT

The ambiguity surfacing in U.S. paternity law could be substantially
avoided by incorporating a scheme of compulsory paternity establishment.
The idea is not novel as it has been successfully implemented in foreign
jurisdictions. Part III introduces the use of compulsory establishment. The
Dutch model is used to illustrate a procedural alternative and its associated
substantive dangers. The German model, which is a minor variation on the
Danish model, has encountered constitutional fundamental rights difficulties
that can be anticipated in a U.S. model. 66

(4) whether a parent and child relationship has been established between the
child and another man;
(5) whether the child has been abused or neglected;
(6) whether the man has a history of substance abuse or of abuse of the
mother or the child;
(7) any proposed plan for the child;
(8) whether the man seeks custody and is able to provide the child with
emotional or financial support and a home, whether or not he has had opportunity
to establish a parent and child relationship with the child;
(9) whether the man visits the child, has shown any interest in visitation, or,
desiring visitation, has been effectively denied an opportunity to visit the child;
(10) whether the man is providing financial support for the child according
to his means;
(11) whether the man provided emotional or financial support for the mother
during prenatal, natal, and postnatal care;
(12) the circumstances of the child's conception, including whether the child
was conceived as a result of incest or forcible rape;
(13) whether the man has formally or informally acknowledged or declared
his possible paternity of the child; and
(14) other factors the court considers relevant to the standards for making an
order, as stated in Section 6(d) and (g).

Id. § 5.
66. See infra text accompanying notes 108-19.
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Denmark

Not surprisingly, the goal underlying Denmark's paternity establishment
program is the financial well-being of its children. Denmark has constructed
a system that strives to place the economic status of the child with a single
parent on an equal footing with that of a child from a two-parent family.
Since the state's two primary sources of child-support revenue derive from
its own budget and from the putative father, Denmark places great importance on ascertaining paternity early in a child's life. This has led to great
success in increasing the rate at which paternity is established.6 7
Compulsory reporting is probably the best way to describe the method
of establishment in Denmark. It is a system characterized by a great deal of
governmental control, oversight, and management.68 The medical staff
assisting an unwed mother in delivery must notify authorities of the birth
within fourteen days.69 After the mother is released from medical care, she
has thirty days to disclose either the identity of the father or the name of the
person she suspects is the father.70
In the typical case, the state authorities handle the remainder of the
establishment process. The putative father is given notice of personal
appearance before the county governor.7' At this appearance, the legal
rights and responsibilities of fatherhood are explained and the putative father
either acknowledges paternity or has the case forwarded to the judicial
system for determination.72 Surprisingly few of the cases require resolution
by the courts. This is most likely due to the state's willingness to work with
fathers regarding financial support of their children.73

67. Rita Knudsen, Denmark, in CHILD SUPPORT, supra note 8, at 59-60. In 1983, 20,600
children were born to unmarried mothers with an 81% paternity establishment rate. Id. Of
those, 55% were by voluntary acknowledgment of the father and 26% were by judicial
adjudication of paternity. Id.
68. Id. at 58. Children born to unmarried couples or parents who marry after birth enjoy
the same presumption of legitimacy as those in the United States. Id. However, children born
to a single mother must have paternity established in compliance with the 1960 Act of
Children's Legal Rights, as amended in 1982. Id.
69. Id. at 59. The authorities involved are either the social committee of the municipality
or the social center of the county where the mother lives. Id. The mother reserves the right
to choose which agency is notified. Id.
70. Id. The mother may provide this information to either the social committee, the social
center, or the county governor. Id.
71. Id. If the father resides in a county different from that of the mother, his county
handles the establishment process and returns the results to authorities in the mother's locale.
Id. Jurisdictional disputes are rare; the father's rights and responsibilities are handled by his
county officials and likewise for the mother. Id.
72. Id.
73. Id. In 1983, only 7% of children born to unwed mothers required paternity
determinations by the courts. Id.
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The atypical case in Denmark is especially noteworthy. The mother can
petition the authorities to withhold the identity of the putative father, and
permission will be granted if it is not violative of the child's best interests.74
In the rare case where permission is denied, the state reserves the right to
impose a fine on the mother. 7' Additionally, failure to cooperate can result
in a forfeiture of entitlements designed to aid in pre- and post-delivery
maternal care. 76 Interestingly, such a situation has no impact on stateawarded child maintenance payments, confirming Denmark's commitment to
the financial well-being of its children. 7
As mentioned before, there seems to be a correlation between the success
Denmark experiences in voluntary paternity acknowledgement and state
financial backing of the child-support system. Generally, a request by the
custodial parent for child maintenance from the non-custodial parent is made
at the time paternity is established. 78 The father's obligation is determined
according to his "means and capacity to pay.",79 However, the father's duty
to meet this financial burden may not kick in right away. The municipal
social committee disburses child maintenance benefits from the public social
purse in addition to being the agency that collects delinquent support
payments from debtor fathers8 0 This centralization of authority allows the
social committee to first concern itself with the child's financial needs before
instigating collection proceedings against the non-custodial parent. 8
Maintenance disbursement is typically accomplished by a lump-sum

74. Id.at 60.
75. Id.
76. Id.
77. Id.
78. Id.at 61.
79. Id. at 62. The minimum level of maintenance is called the "normalbidrag" and is
defined as "the costs of having a child taken care of in a private home." Id. Although the
Ministry of Social Affairs has moved away from this historical definition, it still holds to the
normalbidragas the baseline of support; fathers of modest means will be held to this standard
while more affluent fathers will pay the normalbidragplus an additional percentage based on
annual income. Id. It is important to note that the normalbidragis a minimum that defines
the child's threshold standard of living and not the father's threshold level of maintenance
liability. Id. The father and mother are both responsible for the normalbidrag,usually at a
ratio of three-fifths and two-fifths, respectively (assuming maternal custody). Id.
80. Id.at 63.
81. Id.at 68-70. The procedure for establishing state-funded support is simple. Child
maintenance can be awarded by the social committee based on need or simply because the
non-custodial parent has failed to pay on time. Id. If it is a need-based award, the amount
is coincident with the normalbidragscale and can be drawn as long as the custodial parent
desires. Id. If the award is to fill a loss from the non-custodial parent, the custodial parent
must provide the debtor's name, address, and personal number (akin to a social security
number). Id.

274

UNIVERSITY OF FLORIDA JOURNAL OF LAW AND PUBLIC POLICY

[Vol. 8

maintenance advance to the custodial parent's banking account.8 2 The net
effect is that the child is never without financial resources, even if the father
cannot, or does not, meet his support obligations.
The process of recovering delinquent child maintenance payments is
greatly simplified by a largely successful paternity establishment program.
Since location is not a major difficulty, the debtor parent is asked to appear
at the social office handling the case; failure to appear may mean police
involvement.8 3 Because of the centralized authority, the social offices are
given broad discretion to make agreements adopting installment repayments,
taking into account the debtor's employment, income, and other familial
obligations. 4 In extreme cases, debts can be forgiven while reserving the
right to pursue subsequent debts. 5 In cases where the social committee
succeeds in recovering delinquent payments that exceed advanced payments,
the surplus is passed along to the custodial parent.8 6
The high rate of paternity establishment is at least partially attributable
to a compulsory reporting system and a child-support system that addresses
the needs of all children, rather than limiting itself to the needs of impoverished families. This altruistic scheme encourages fathers to step
forward and voluntarily acknowledge paternity. It is not without its costs;
the state will never be able to fully recoup the costs of child support from
debtor fathers and will, therefore, always work within a deficit.8 7
B.

The Netherlands

As discussed previously, the primary thrust of involuntary paternity
establishment is to secure child maintenance payments from non-custodial
fathers. 8 Realization of this goal goes a long way toward securing the
child's financial future. However, this benefit of compulsory establishment
often comes at the price of paternal substantive rights. For example, in the
Netherlands, when the mother or the state brings the paternity action, a

82. Id. at 69. Lump sums are generally advanced for six-month periods. Most Danish
children living with a single parent take advantage of the advance child maintenance payment
scheme as it usually amounts to an interest free loan on behalf of the debtor parent. Id. at 7071.
83. Id. at 70. Only the process itself is simple, for the recovery of funds in indigent cases
can actually be quite difficult. Id.
84. Id.
85. Id. at 71.
86. Id. at 70.
87. Id. at 71. In 1983, 1004 million kroners were disbursed in child maintenance, and
collections amounted to 808 million kroners, or 81% of the total paid out. Id. Additionally,
collection and payment expenditures are state expenditures to be factored into the cost of
state-backed child maintenance. Id.
88. See supra notes 68-87 and accompanying text.
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father's substantive parental rights are absolutely foreclosed. 9 In other
words, involuntary acknowledgement affixes a financial obligation upon the
non-marital father without giving any substantive guarantees for a parentchild relationship. While the non-marital father can claim substantive rights
to parent under voluntary recognition of the child, he must overcome many
legal presumptions to do so. 90
Until 1988, the non-marital father was required to obtain consent from
the mother in order to acknowledge his non-marital child. 9' This law was
promulgated at a time when scientific determinations of paternity were not
92
available and maternal consent was the only method of proving paternity.
The provision flourished until the Dutch Supreme Court held that the
mother's right to veto acknowledgement is not absolute. 93 Non-marital
fathers can overcome lack of consent by showing a pre-existing relationship
with the child, thereby establishing a legally defined "family life" incapable
of dissolution by the mother.94 Legal construction of a family unit afforded
the father protection under Article 8 of the European Convention of Human
Rights (ECHR). 95
However, the non-marital father can not avail himself of the "family life"
exception merely because of his biological tie to the child. Legislation now
provides that the father must petition the court for substitution of the
mother's consent, and substitution will be granted only if the father can
demonstrate a relationship with the child that sufficiently constitutes a
"family life."'96 The father bears the burden of persuasion because the
presumption is against the existence of such a relationship. Cohabitation
with the mother during the child's formative years and substantial involvement in the actual upbringing of the child have withstood judicial tests for
89. Caroline Forder, Constitutional Principle and the Establishment of the Legal
Relationship Between the Child and the Non-marital Father: A Study of Germany, the
Netherlands and England, 7 INT'L J.L. & FAM. 40, 78 (1993).
90. Id.
91. Id. at 79 (citing Art. 209 d Boek 1 BW (The Netherlands)).
92. This provision saw its earliest forms in the Civil Code of 1838. Id.
93. Id.
94. Id.
95. Article 8 ECHR provides:
(1) Everyone has the right to respect for his private and family life,
his home and his correspondence.
(2) There shall be no interference by a public authority with the
exercise of this right except such as is in accordance with the law and
is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country, for
the prevention of disorder or crime, for the protection of health and
morals, or for the protection of the rights and freedom of others.
Id. at 73-74 (citation omitted).
96. Id. at 80 (citing Tk 1991-92, 20626, nr 8, 2 (VVD-fractie) (The Netherlands)).
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the requisite relationship.9 7
Bear in mind that this is a narrowly drawn exception and the general rule
still applies.
[I]n the usual situation, in which the mother has custody of the child
and lives together with the child as a family and cares for and brings
up the child (albeit that the father may frequently have contributed
as well) it cannot lightly be concluded that the refusal of the mother
to consent to recognition should be seen as a misuse of her rights,
and such misuse will only be found when her refusal
is motivated by
98
an interest not deserving any respect whatsoever.
In effect, Dutch law affords the putative father no substantive paternal rights
when the mother or the state initiate paternity actions. Parental rights are
extended in only a few exceptional cases when the father sues for recognition
of paternity.
A system that provides generous cash benefits and assures that the
mother-child family will remain autonomous from the father provides an
incentive for a mother to cooperate with the state in identifying the father.
In a U.S. context where paternity determination necessarily grants at least
minimal rights to the father, mothers are less likely to be as cooperative as
those in Denmark and the Netherlands. Establishment rates, therefore, can
be also tied to substantive rights.
C.

Germany

In many respects the system of automatic paternity establishment in
Denmark is reflected in German law. However, German law distinguishes
itself in that the state may initiate paternity proceedings against the wishes
of either parent and the child. 99 We find, once again, a system whose
primary concern is financial in nature and which, at present, affords virtually
no substantive rights to the unwed father. Another substantive peril comes
to light in the German system; unlike Dutch law where parental rights are
extended to the father only upon the mother's consent, German law permits
the state to establish a legal relationship between the father and child,
irrespective of the desires of either parent. 00 Giving the state standing to
bring paternity actions may raise issues of privacy for the unwed mother, as
the family integrity comes under judicial scrutiny.0 1
97.
98.
99.
100.
101.

Id. at 85 (citing HR 18 mei 1990, NJ 1991, 374, 375 (The Netherlands)).
Id. at 87 (citing RvdW 1992, 13 (The Netherlands)) (footnote omitted).
Id. at 77.
Id.
Id. at 48-49.
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"German law provides that all parental rights in respect of a non-marital
child will belong to the mother."' 2 This bold assertion, however, is
quickly qualified by paragraphs 1705 and 1706 of the German Civil
Code. °3
Automatic guardianship"° in favor of the Child Welfare
Authorities arises in every case of non-marital birth and gives the state the
authority to determine paternity and secure maintenance and inheritance
rights for the child. 10 5 As stated before, the primary objective is to provide
a sound economic base for the mother to raise the child and to preserve other
societal rights for the illegitimate child.0 6 But, as with many child-welfare
systems, a focus of this nature is directed at a minority of the non-marital
birth class. It is estimated that only 30% of non-marital births require the
Child Welfare Authority to enforce rights of the child, in either a financial
or inheritance capacity. 0 7 Conversely, in the remaining cases the Child
Welfare Authority asserts automatic guardianship over the child even though
the child has adequate financial support.
In addition, sex-role stereotypes persist in Germany. A determination of
paternity extends no rights to custody, visitation, association, or any other
form of contact between the non-marital father and child. 0 8 This is
probably attributable to a continuing perception of fathers as disinterested in
102. Id. at 43.
103. Id. Paragraphs 1705 and 1706 of Title 6 of the German Civil Code (BGB) provide:
Title Six. Parental responsibility for non-marital children.
Para. 1705 [Parental responsibility of the mother]. A non-marital child is, for the
duration of his/her minority, subject to the mother's parental responsibility. The
provisions on parental responsibility concerning marital children apply to the
relationship between the non-marital child and his mother accordingly, insofar as the
provisions in this title do not provide to the contrary.
Para. 1706 [The tasks for the child's guardian]. The child shall be given, insofar
as a "special guardian" (Vormund) is not needed, a guardian who will safeguard the
following matters:
1. the establishment of paternity and all other matters concerned with the
establishment of, or amendment to, the parent-child relationship or the child's family
name,
2. the assertion of claims to maintenance, including the claim to a capital sum
instead of maintenance and the powers of disposition over these claims. If the child
is in the paid care of a third party, the guardian is entitled to satisfy the claims of
such third party from the payments made as, or instead of, maintenance.
3. the regulation of inheritance and statutory portion rights which accrue to the
child in the event of the death of the father and his relatives.
Id. (quoting paras. 1705, 1706 BGB).
104. "Automatic guardianship" is a term adopted by Forder to describe a system in which
the state gives itself standing to ascertain paternity, enforce maintenance, and determine inheritance rights. Id. at 41.
105. Id. at 43.
106. Id. at 42-43.
107. Id. at 77.
108. See supra notes 102, 103 and accompanying text.
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the care of their children, and of fatherhood as little more than providing for
one's family. Those fathers who are interested in more than a passing
relationship with their children are dependent upon the good nature of the
custodial mother to permit any association to exist.
Many countries recognize a presumption of paternity in cohabitation
situations, but in Germany cohabitation, or any other non-marital arrangement
functioning as a family, has no bearing on the mother's status as the sole
authority over the child."° The unwed father enjoys no protection of
parental rights.1 His only recourse is to petition the guardianship courts
for visitation rights and bear the burden of proving that such visitation is in
the best interests of the child. In the rare case where the father succeeds in
a visitation action, the remedies afforded to him typically discourage the use
of this device by future fathers."'
The perpetuation of sex-role stereotypes probably best explains why such
a harsh line has been drawn in the German paternity establishment scheme.
There is, however, another possibility. Blanket classification of fathers as
disinterested parents avoids the more problematic issue of what to do when
the mother wants to continue as the single parent, either by choice or because
the child is the product of a crime. A simplistic solution would be to allow
the mother to determine whether or not she desires paternal involvement.
While such a policy may enhance the rate of paternity establishment, it is not
likely to survive in a constitutional system that recognizes that a legal
obligation must also confer legal rights.
Evolving German privacy jurisprudence demonstrates another tension
underlying a compulsory establishment system. Upon the birth of a nonmarital child, the machinery of governmental paternity determination is
kicked into gear, and the most obvious starting point for information about
the putative father is the unwed mother. The mother's right to remain free
of intrusion into her private life is supposedly protected by Article 2(1) of the
German Constitution, which states, "Everyone shall have the right to the free
development of his personality, insofar as he does not violate the rights of
' 12
others or offend against the constitutional order or against morality.""
The judicial test of when the privacy sphere of the mother warrants
deference is one of proportionality, balancing the interests of the child in
knowing parentage against the interests of the mother." 3 It logically

109. Forder, supra note 89, at 43.
110. Id.
111. Id.
112. Id. at 48 (citing art. 2(1) GG (Germany)).
113. Id. at 49 (citing BVerwGE v. 3.9.1970, FamRZ 1971, 90, 163 (Germany)). While this
case dealt with the rights to social security entitlements, the standard has been read to include
disputes against automatic guardianship of the Child Welfare Authorities. Id.
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follows that if only 30% of non-marital children born in Germany require
state assistance to protect their constitutional rights, the mother's interest in
privacy should prevail over the child's interest in the remaining cases.114
However, the child's interest, since it is always protected by governmental
guardianship, is often read as synonymous with the state's interest in
protecting automatic guardianship." 5 The mother's right to be left alone,
or more importantly, to not suffer public ridicule from potentially embarrassing paternity situations, invariably yields to a more powerful infrastructure.
Preservation of the automatic guardianship scheme is not the only end in
refusing to put any force behind the mother's privacy interest. The last
clause of Article 2(1) implies that the state has a duty to invade privacy
interests to further the moral wellness of the country." 6 The German
courts have held that the child's interest in resolving his bastardy is superior
to the rights of the mother." 7 The mother is in essence forced into a
position of defending her non-marital status, and the state's preference for
traditional family units and values is cloaked by the articulated goal of
The privacy
equating the rights of marital and non-marital children."'
right of the mother, to be free of state intrusion into paternal circumstances,
is thus subordinated to a moral condemnation of creating an illegitimate." 9
This is yet another illustration of accomplishing great success in establishing
paternity at the expense of substantive rights.
IV. A BETTER MODEL: COMPULSORY ESTABLISHMENT IN
THE UNITED STATES

Characteristic of the Danish, Dutch, and German models of paternity

114. Id.
115. Id. at 63-64. Forder, in fact, argues that it is the state's interests that are being
protected and not the child's. Id.
116. Id.
117. Id. (citing LG Munster v. 21.2.1990, FamRZ 1990, 1031 (1033) (Germany)).
Because a non-marital child has no control over the fact of his non-marital
status, whereas this circumstance, leaving out of consideration extraordinary
circumstances, generally lies within the responsibility of the mother (and naturally,
equally within the responsibility of the father), the mother must, in consequence of
her sphere of responsibility,accept a restriction, to the advantage of the child, in her
legal position. Because the defendant and the father have to answer for the
existence, and non-maritalstatus, of the plaintiff(i.e. the Child Welfare Authority
acting on the child's behalf, C.F.) and because the plaintiff should suffer as little as
possible as a result of the behavior of the parents and any social discrimination
resulting therefrom, the mother's interests must be restricted in order to avoid
disadvantaging the non-marital child.
Id. at 64.
118. Id. at 64.
119. Id.
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establishment is a high degree of governmental control and oversight. A
heavy hand of enforcement appears necessary to implement a system of
compulsion and is at the root of success in the establishment rates of these
countries. Presuming that higher rates of paternity establishment are a social
necessity for maintaining the economic and psychological cohesion of the
family, a more rigorous governmental policy is required in the United States.
While compulsory establishment is a viable solution to current low rate
of success in the United States, it is doubtful that the German model could
be readily adapted into the U.S. legal structure. Because of the high degree
of governmental interference with individual liberties, required in a system
that requires state guardianship over the child until paternity is determined,
it is not likely to receive significant political or public support. In addition
to constitutional privacy concerns, the sex-role stereotypes inherent in the
German model would encounter immediate scorn from putative fathers of the
United States. Giving the mother absolute authority over the child while still
imposing financial obligations on the father presumes the father is content
with his role as provider and has no interest in parental rights and responsibilities. Again, an underlying presumption of sex-roles conferring disparate
parental rights on the father and mother would not pass constitutional muster.
However, the Danish model has great appeal. The compulsory
establishment scheme in Denmark steers clear of moral undertones and places
its emphasis on the well-being of the family. The strength of the model
comes from the powerful economic backing of the state. The recognition of
paternal rights in Denmark is strikingly similar to that of the United States,
in that both countries have demonstrated a willingness to grant rights of
fatherhood to men who maintain a family-like environment with their
children.120 With some minor alterations, the Danish paternity scheme
could serve as an insightful guide to incorporation of compulsory establishment into U.S. paternity law.
A critical aspect of the Danish model is its heavy reliance on national
economic prosperity. Compulsory establishment in the United States will not
succeed without a substantial investment, not only in the enforcement of
paternity determinations but in supplementation of child support as well. As
long as paternity establishment is equated with a financial burden, fathers
will find little incentive to cooperate voluntarily with state efforts. By
relieving the family of financial disputes through state augmentation, nonmarital parents are free to amicably negotiate the extent and nature of the
21
relationships between themselves and their children.'

120. See supra notes 49-58 and accompanying text.
121. See generally MARTHA A. FINEMAN, THE NEUTERED MOTHER, THE SExUAL FAMILY
AND OTHER TWENTIETH CENTURY TRAGEDIES (1995) (arguing for the abolition of marriage
as a legal institution and, instead, recognizing the freedom to negotiate relationships in a
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In the U.S. context, the Danish model might benefit from the elimination
of the presumption of maternal custody. In fact, this modification has several
collateral benefits other than the establishment of paternity. The presumption
would be replaced by a compelled adjudicatory determination of custody
between the two parents commensurate with the best interests of the child.
In so doing, the paternity of the child is necessarily established as a
prerequisite to the custodial determination. Additionally, the father is given
notice and an opportunity to protect his parental rights, as an award of
custody would not foreclose the right of the non-custodial parent to actively
participate in the child's life. Although such a Draconian policy is not likely
to be well received at the outset, in time, the decision to give birth and the
division of parental rights and responsibilities will be issues resolved
mutually by the parents before birth. Free negotiation of family forms will
result from dispensing with antiquated presumptions about which parent will
retain custody and, correlatively, which parent will assume financial
responsibility for the new child.
V.

CONCLUSION

Current rates of paternity establishment in the United States will remain
largely unaffected without substantial reform. Modifications in requirements
and procedures seen in current child-support legislation are steps in the right
direction, but these changes target poverty-stricken non-marital births and
therefore do not have universal application. Members of the international
community have experienced resounding success in finding unwed fathers
and have done so through the use of compulsory establishment mechanisms.
These models provide a valuable context from which to formulate new
procedures to establish paternity in this country. With minor variations to
current compulsory models, the paradox of paternity establishment can be
eliminated by simultaneously enhancing both parental rights and establishment rates, without sacrificing one for the other.

contractually binding manner).
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